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CERTIFIED QUESTIONS 





The following cases are published to inform the naval 
service that certain questions regarding military law are 
pending final determination in the United States Court of 
Military Appeals at the request of the Judge Advocate 
General of the Navy. The facts of the cases are digested 
from the opinions of the boards of review. 





UNITED STATES, Appellant, v. RICHARD F. LAN- 
FORD, seaman, U. S. Navy, Appellee. 

The accused was convicted of an unauthorized absence 
of eleven hours by a special court-martial and was sen- 
tenced to a bad conduct discharge and confinement at 
hard labor for one month. Two previous convictions 
were considered by the court-martial. In his action on 
the record, the convening authority enumerated matters 
favorable to the accused and also nine instances of non- 
judicial punishment, none of which was in the record of 
trial. This was done in accordance with BuPers In- 
struction 1626.13 of 7 October 1954. The convening 
authority approved the sentence, as adjudged, but 
suspended the execution of the bad conduct discharge for 
six months. The supervisory authority approved the 
sentence as approved and suspended. 

The Appellate defense counsel assigned as error, 
among other things, that these instances of nonjudicia} 
punishment constituted matters which a board of review 
could not consider in its review of the record of trial 
and its presence in the action of the convening authority 
prejudiced the rights of the accused. 


The board of review did not question the right of the 
convening authority to consider these instances of non- 
judicial punishment in his review of the record. It was 
of the opinion, however, that a board of review could 
not consider it in relation to its action on the finding and 
sentence, since a board has no right to exercise clemency. 
The inclusion of this material by the convening author- 
ity, the board held, however, was not error. 

The board considered the sentence inappropriate for 
this offense so it reduced it to confinement at hard labor 
for one month. 

The Judge Advocate General certified the following 
questions concerning this case to the Court of Military 
Appeals: 

“(1) Was the action of the Board of Review cor- 
rect in denying the defense motion to strike from the 
convening authority’s action all reference to non- 
judicial punishments previously imposed upon the 
accused? 

“(2) If (1) above is answered in the affirmative, 
should the Board of Review have considered all of the 
matter contained in the said synopsis in its deter- 
mination of the appropriateness of the sentence? 

“(3) Is a Board of Review authorized to exercise 
clemency, and if so to what extent? 

“(4) If (3) above is answered in the affirmative, 
should the Board of Review consider all of the matter 
contained in the said synopsis in the determination 
of whether or not to exercise clemency?” 
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future controversies, an examination of some 
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'y discipline and military justice are based, 
would seem to be appropriate. 
ISCIPLINE HAS BEEN DEFINED AS: 
“Instruction, comprehending the commu- 
nication of knowledge and training to observe 
“il and act in accordance with rules and or- 
vear; ( ders...” (Black’s Law Dictionary, 8rd ed., 
p. 585). From a more practical point of view, 
——— § it has been observed by Colonel Applin, formerly 
of the British General Staff, that military dis- 
cipline calls for “instant and willing obedience 
to all orders, and in the absence of orders, to 
of the § what you believe the order would have been.” 
pds (Tactics and Technique of Infantry, Basic, 1st 
saad ed., June, 1931, by The Infantry Journal, p. 
ngand § XXIV). Most authorities appear to agree that 
mency. § such obedience ought to be cheerfully executed; 
author- § and Lieutenant Colonel Drysdale of the Royal 
Marines has averred that it must also be in- 
pei telligently executed. 

Why has it been said that discipline is the very 
llowing § soul ofa fighting force? Some of the reasoning 
lilitary § which led to this conclusion is as follows: “That 

which distinguishes thetrained . . . forcefrom 
ata ‘a the mob is discipline. (Tactics and Technique 
ea of Infantry, Basic, supra, p. XXIV). For ex- 
son the @ *@™ple, the Commander of the Marines at Wake 
: Island has related that when that Island was 
mative, § besieged by the Japanese during the Second 
ll of the § Great World War: “Not all of the civilians 
s deter- § helpedus. Some of them took off into the brush 
wet’ when the first bomb fell and did not show them- 
exercise @ selves again until after the surrender. They 
; took quantities of supplies, dug themselves 
rmative, 
, mated shelters and sat out the battle. There were 
nination @ times when we needed them badly, and I was 
urged to send Marines into the brush to round 
them up, but I could not do it. I did not have 
the men to spare. y 
)URNAL 
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DISCIPLINE AND JUSTICE 


MAJOR ANDREW C. J. HARTNETT, USMC 


“T record these facts simply because it is a 
part of what happened and not because I believe 
the civilians who hid out should be judged 
harshly. One must take into consideration the 
fact that the civilians were not mentally pre- 
pared for the shock of war as were the Marines. 
One or two of my detachment had fought in the 
First World War and a larger group of us had 
seen service in Nicaragua, but even the greenest 
recruit had been conditioned from the day he 
went to boot camp to regard war as his trade. 
The attitude was: if you have to fight, that’s 
just part of your job. The-civilians had not 
been conditioned in this way, so it seems entirely 
understandable that many of them tried to hide 
fromdanger. In my view that only makes more 
admirable the action of those among them who 
turned to and stuck to the finish.” (The Story 
of Wake Island by Brigadier General James 
P. S. Devereux, USMC (Ret.), Member of Con- 
gress, Ist ed. (1947), p. 60). It would appear 
needless to add that these hideaways were not 
only untrained—they were also undisciplined. 

Discipline “is a most difficulty quality to se- 
cure. Our vast resources make it possible to 
purchase ships, munitions and supplies of every 
kind. If we are short on supplies we can go 
into the market and buy them, but no financial 
resources can purchase discipline because it is 
not for sale. It can be provided only by the slow 
laborious process of constant care and persistent 
effort . . . [Itis] difficult to acquire, but capa- 
ble of being lost almost immediately. The 
means of acquiring discipline vary according to 
the characteristics of the people. The methods 
which succeed in one country will fail entirely 
in another. With us the only means of dis- 
cipline that is likely to succeed is that which has 
for its object the development of a willing and 
cheerful obedience on the part of the... 
[subordinate. The superior] who knows how 
to attain this end is an extremely valuable 
one. . . In plain truth the young American is 
more difficult to discipline than the : . . [serv- 
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iceman] of almost any other nationality. This 
may not be a pleasant truth, but it is the truth 
just the same. 

“‘*We are all sovereigns in America’ makes 
fine reading but it does not make fine [fighting 
forces] . . . No man can bea good [ ‘first-class 
fighting man’] ... until he has thoroughly 
learned the lesson that [his]. . . principal 
duty .. . is not to be a sovereign but to obey 
his orders. And ‘there’s the rub’ with the young 
American. All his life-time he has been accus- 
tomed to doing as he pleases. We do not any of 
us lay aside the habits and the training of a 
life-time without considerable struggling and 
considerable misgivings. The young man who 
has been accustomed to being his own master 
and to making up his own mind as he goes along 
does not take kindly to the restrictions which 
discipline imposes. There are two principal 
methods of enforcing discipline—first, by force; 
and the second, based on common sense, pride 
and patriotism [and faith]. Our people would 
never stand for the first method. It is foreign 
to our whole national character and should not 
be considered for a moment. At the same time 
no discipline can accomplish much if force is 
lacking when it becomes necessary. The true 


method of establishing discipline is by reliance 
upon the pride of the [subordinate;] ... by 
appeals to his common sense; and by force of 


example.” (Tactics and Technique of Infantry, 
Basic, supra, pp. XIV, XXV.) In an address 
at the Commencement Exercises of the Junior 
and Senior Schools of the Marine Corps Schools, 
the Commandant of the Marine Corps stated, 
in part, as follows: “We must insist on preserv- 
ing the close relationship between the Marine 
officer and the enlisted man. That relationship 
must not be characterized by a mechanical or 
cold attitude. It must be based on warmth, un- 
derstanding and mutual trust. The personal 
approach is one of our traditional secrets of suc- 
cess, but we cannot maintain it by tradition 
alone. It will be up to you officers to instill in 
your juniors the idea that leading men is a 
twenty-four-hour-a-day job. There is no sub- 
stitute for personal example in leadership 
whether it be in attention to duty, in maintain- 
ing individual appearance and military bearing, 
or in storming a pillbox.” (Extracts from Ad- 
dress Delivered by the Commandant of the Ma- 
rine Corps at the Graduation Exercises of 
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Junior-Senior School, 16 May 1953 (MCEC 
Memo 24-53, Encl (1)), p. 7). 

“Besides the large criterion of combat ability, 
there are many lesser criteria which in the ay- 
gregate become important measures of disci- 
pline: (1) A dignified pride.and self-respect-- 
pride in the Navy, in the unit, and in onesel!; 
(2) A willingness to work for and to make per- 
sonal sacrifices to the group good; (3) A smart 
appearance—a sloppy ship or a slovenly man 
will be so in action; (4) A respect for fellow men 
exemplified in courtesy and consideration; (5) 
Optimistic cheerfulness, liveliness, and exhilira- 
tion.” (Discipline in the U. S. Navy (A Con- 
densation of a Study by Rear Admiral Arleigh 
A. Burke, USN, (BuPers (NAVPERS 
91195) ), p. 2). 

“The old saying that a taut ship is a happy 
ship is still true. The reason is that on a taut 
ship the officers and the men know where they 
stand and what is expected of them. There can 
be complete dependence on one’s associates, for 
lack of reliability will be brought up with a 
round turn. On such ships, all men do a day’s 
work, not just the conscientious ones. There 
are no soft billets ‘in a taut outfit. The officers 
and the men are on the job and require others to 
be on the job. Chiselers and transgressors are 
promptly punished while their offenses are still 
minor.” (Discipline in the U. S. Navy, supra, 
pp. 12, 13). 

This most important policy of prompt punish- 
ment while offenses are still minor is in accord 
with the theory, subscribed to by Sir Robert 
Peel, to the effect that crimes are more often pre- 
vented by law enforcement than they are pre- 
vented by increasing the penalties therefor. As 
a result of his ideas, of course, it became Sir 
Robert’s task to organize the Peelers and to 
reorganize the London Bobbies. 

Somewhat in this same vein, the President of 
the United States has stated: “Control of the 
disciplinary situation in any command is more a 
matter of leadership and proper training than of 
the severity of the penalty which a court-martial 
can mete out for any particular offense.” (The 
JAG Journal, of February 1955, p. 11). 

In other words, it is a “fact, established by 
the experience of centuries, that severity of pun- 
ishment alone has never provided an answer to 
penal and disciplinary problems.” (Offenses 
Against Naval Discipline in War Time by Vice 
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Admiral Joseph K. Taussig, USN (Ret.), Re- 
printed from United States Naval Institute Pro- 
ceedings, Vol. 70, No. 8, of August 1944, p. 19). 

“There is general agreement that low stand- 
aids of discipline in more serious matters are 
cx used in part by what to many seem trivialities, 
such as exchange of salutes, military courtesy, 
wearing of the uniform, and the like... A 
feilure to salute a superior, does not, in itself, 
matter very much. What does matter is that 
tolerating or encouraging its omission breeds a 
lack of respect for authority, which in turn has 
serious repercussions in general discipline. We 
hive two clear examples by which to profit. 
Tie Russians, apparently in accord with the 
early communistic ideal, tried to eliminate dis- 
tinctions in rank and uniform and to abolish the 
salute. The experiment was far from a success. 
It was found necessary to revert to all the tra- 
ditional requirements of a military organiza- 
tion. Our Army not long ago tried relaxation 
of the regulations on salutes. It learned that 
this tended to produce a breakdown in disci- 
pline.” (Offenses Against Naval Discipline in 
War Time, supra, p. 22). 

“The profession of arms is one of the oldest, 
and there is none more honorable ... . the re- 
wards are of a different sort and it is the un- 
worldly fashion of the service to prefer reputa- 
tion to riches, and honor to opulence... 
There must be in the military organization dis- 
cipline and teamwork, each with his own hopes 
and ambitions, and his own ideas of accomplish- 
ment. It is his development of individuality 
which has distinguished the American. . 
above those of other countries, and which in- 
deed is principally responsible for the success 
which attended our arms [in the past. Our] 

. common tie . . . is the sense of service 
[i. e., “the Christian ideal of service.” Our] 
.. . discipline [is] . . . largely a self-imposed 
code founded on [the] . . . belief that it [is] 

. necessary in order to accomplish” [our 
missions.] (The Army as a Career by Major 
General James G. Harbord, USA (Ret.), re- 
printed from The Atlantic Monthly of Septem- 
ber, 1923 (The Officers’ Guide, 6th ed. (1941), 
by The Military Service Publishing Co., c. 
XXVII, p. 449)). It should be recalled that 
General Harbord was, for a time during World 
War I, somewhat of an associate of the naval 
service; in that for a while the General com- 
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manded the old Fourth Marine Brigade on the 
French Front. 

As General Harbord wrote, the ideal disci- 
pline is really self-discipline. The serviceman 
“first owes allegiance to something above and 
beyond personal benefit, family, and friends... 
[This] is essential to [the] military .. . [and, 
ideally, it must come] from an inner strength of 
character and not from an outward compulsion.” 
(Letter of Colonel Robert R. Raymond, Jr. 
(FA), USA (Ret.), dated 7 August 1951 (The 
New York Times of 14 August 1951, p. 22, col. 
7)). And “experience proves that there can be 
no synthetic substitute for the basic willing self- 
discipline of military service.” (Has the Uni- 
form Code of Military Justice Improved the 
Courts-Martial System? by Rear Admiral the 
Reverend Father Robert J. White, (CHC), 
USN- (Ret.), J.C.D. (The St. John’s Law Re- 
view, Vol. XXVIII, No. 1, of December 1953, 
p. 28)). 

In this world, of course, the ideals of mankind 
are usually never attained. It is surely well 
known that everyone in the services has not been 
able to keep from becoming a disciplinary case. 
As a consequence, there is ever talk of justice. 

Justice may be said to be the “constant and 
perpetual disposition to render every man his 
due” (Black’s Law Dictionary, 3rd ed., p. 1050). 
But as “human beings we can hardly expect to 
attain perfect justice because this is a Divine 
accomplishment” (U. S. v. Fisher, 4 USCMA 
152, 156, 15 CMR 152, 156). Not only is it to 
be acknowledged that mankind is imperfect; 
but it is also to be hoped, as well as prayed for, 
that mankind will receive Divine justice tem- 
pered with Divine mercy in the next world. 
The courts of this world, nonetheless, continue 
to try to do the best that mortals can do. It 
would seem preferable, perhaps, to entitle our 
courts as courts of law—rather than as court of 
justice. A much more extreme opinion has 
been officially expressed to the effect that : “mili- 
tary courts . . . are much more likely to do in- 
justice. They are the most fallible tribunals in 
all this fallible world.” (C. M. O. 48, 1920, 10, 
17). And it has not been the Bench alone that 
has received such adverse criticism ; for the Bar 
too has had, seemingly, more than its share. 
For example, a former Cadet of the U. S. Corps 
of Cadets, one, Carl Sandburg, has written: 


“Why is there always secret singing 








When a lawyer cashes in? 
Why does a hearse horse snicker 
Hauling a lawyer away.” 


In spite of such criticism, however, “It is with 
great pride that the American asserts that ‘ours 
is a government of laws and not of men.’ More 
than any other person on earth he takes for 
granted the rights and privileges which our 
forefathers asserted to be God-given and in- 
alienable. To him, governmental oppression 
simply cannot happen here! Especially is he 
likely to take for granted the fundamental prin- 
ciple of ‘equal justice under the law.’” (The 
Uniform Code of Military Justice by Professor 
Edward D. Re, J. S. D. (The St. John’s Law 
Review, Vol. XXV, No. 2, of May, 1951, p. 155) ). 
It is submitted that such is the philosophy which 
makes the proceedings at Mast (meritorious or 
otherwise) and at Office Hours so impersonal 
“for the good of the naval service.” 

What, then, is to be expected from military 
justice? “To support orderly government and 


promote discipline, it is obvious that any system 
of military justice must (1) define offenses com- 
prehensively enough, and in sufficient detail to 
cover not only those crimes common in civilian 
life, but also those offenses of a predominantly 


military nature; (2) set up a system of trying 
guilt of such offenses (court-martial system, in- 
cluding system of review), capable of effective 
operation in peace and war without obstructing 
the primary mission of the military service and 
without unduly burdening the administration 
of such service; and (3) impose a system of 
punishments adequate not only to punish the in- 
dividual offenders, but adequate also to deter 
the commission of offenses and promote dis- 
cipline.” (UCMJ—Does It Work? by Captain 
Chester C. Ward, USN (The Vanderbilt Law 
Review, Vol. 6, No. 2, of February 1953, p. 
209) ). 

Another goal of military justice, of course, 
is to “minimize delays and loss of man hours to 
the service, while affording adequate safeguards 
for the rights of accused men and avoiding any 
impairment of naval discipline.” Naval War- 
time Discipline by Vice Admiral Joseph K. 
Taussig, USN (Ret.), Reprinted from the 
United States Naval Institute Proceedings, Vol. 
70, No. 7, of July 1944, p. 4). 

It would appear that even the most conten- 
tious disputants all agree that over the years 
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the general trend in the realm of military justice 
has been to increase the rights of those who 
stand accused. The Chief Judge of the U. 58. 
Court of Military Appeals has written: “I de 
sire to make it crystal clear that in my opinion 
any accused in the military service is entitled 
not only to the benefits of the Uniform Code of 
Military Justice, but to the safeguards of the 
Bill of Rights of the Constitution of the United 
States as well, and, as a human being, is also 
entitled to the protection of both natural and 
divine law.” (The Chief Judge dissenting in 
U. S. v. Williamson, 4 USCMA 320, 331, 15 CMR 
320, 331). And Judge Brosman of the U. S. 
Court of Military Appeals has added: “I have 
every wish to protect fully the rights of accused 
persons. At the same time, I am anxious not to 
impede military commanders in the proper ex- 
ercise of their responsibility to maintain disci- 
pline.” (Judge Brosman concurring in U.S. v. 
Norris, 2 USCMA 236, 240, 8 CMR 36, 40). 
Furthermore, the U. 8. Court of Military Ap- 
peals, “en banc,” has said that “the purpose of 
the Uniform Code of Military Justice is not to 
destroy military discipline, or to make its dic- 
tates unduly severe. Its purpose is the improve- 
ment of military discipline by the melioration 
of the administration of justice in the armed 
services.” (U.S. v. Johnson, 3 USCMA 174, 
177, 11 CMR 174, 177). It is “generally recog- 
nized that military justice and military disci- 
pline” are “essentially interwoven.” So when 
“confronted with the necessity of maintaining 
a delicate balance between justice and disci- 
pline, Congress . . . struck a compromise... 
Justice can be dispensed and discipline main- 
tained if one is not permitted to overwhelm the 
other. Both should be given recognition and 
both must be governed and guided by the neces- 
sities peculiar to the military service.” .(U.S. 
v. Littrice, 3 USCMA 487, 491, 492, 13 CMR 43, 
47, 48). 

“In its decisions, the Court [i. e., the U. S. 
Court of Military Appeals] has soundly refuted 
those who attempt to break down military jus- 
tice into two component parts, the Justice Ele- 
ment and the Military Element, as if they were 
inherently hostile to, and continually competing 
for mastery over, each other. For the truth is 
that military justice is justice—though not 
measured by the wide scope of civilian free 
dom—nevertheless, justice, limited, and prop- 
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erly so, by the necessary conditions of maintain- 
ing military discipline. History is the expert 
w:tness that the survival of a nation can never 
depend upon ‘the fatal undependability of mili- 
tary personnel who follow only the beck of their 
undisciplined will.’ (Louisville Courier-Jour- 
nl, Jan. 6, 1953, p. 10). Realism demands 
that Americans realize that neither a new Code, 
nor Courts-Martial Manual, nor Service Regu- 
lations, can automatically secure exact justice. 
Even with the improvement to be expected by 
training large numbers in military justice, the 
system must still remain essentially one of non- 
professional justice in contrast to civilian crim- 
inal justice. Consequently, the administration 
oi military justice becomes relatively more de- 
pendent upon common sense and good judg- 
ment.” (Has the Uniform Code of Military 


Justice Improved the Courts-Martial System?, 
supra, pp. 26 and 27). 

“Surely American genius and character can 
bring about an intelligent understanding of, and 
friendly cooperation in, the maintenance of 
military discipline—the indispensable founda- 
tion of the Nation’s defense in an armed and 
threatening world . . . unique in the world to- 
day ... is the military justice of our Nation 
which imposes military duty as a proper burden 
of citizenship, yet guarantees humane and even- 
handed justice such as becomes a Nation dedi- 
cated to ordered freedom under ‘God and the 
law.’ (Plucknett, A Concise History of the 
Common Law 217 (2d ed. 1936) (Coke quoting 
Bracton)).” (Has the Uniform Code of Mili- 
tary Justice Improved the Courts-Martial Sys- 
tem?, supra, p. 29). 





RECENT DECISIONS OF THE 
COMPTROLLER GENERAL - 





BASIC ALLOWANCE FOR QUARTERS FOR DE- 
PENDENT STEPCHILD—The Comptroller General 
considered the question whether an officer might be 
credited with a basic allowance for quarters on account 
of a dependent stepchild. The child in question had 
been adopted by the officer’s wife prior to her marriage 
to the officer. Upon the wife’s death, the officer mem- 
ber applied for basic allowance for quarters on the 
basis that the child should be regarded as a dependent 
stepchild and therefore a dependent within the meaning 
of section 102 (g) of the Career Compensation Act of 
1949. 

The Comptroller General held that in the circum- 
stances disclosed the child is to be regarded as a step- 
child and that therefore the member is entitled to basic 
allowance for quarters on her account. CompGen De- 
cision B—121782, 13 January 1955. 


REDUCTION IN PAY BY VIRTUE OF PROMOTION 
TO HIGHER RANK—On 10 September 1954 a mem- 
ber accepted a permanent appointment as an Ensign, 
CEC, U. S. Navy, under the provisions of section 404 (a) 
and (b) of the Officer Personnel Act of 1947. On the 
preceding day his permanent status was that of chief 
machinist’s mate (enlisted pay grade E-7). On that 
date, however, he was actually serving under a tem- 
porary appointment as a commissioned warrant officer 
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Prepared by the Pay and Allowances Branch 
Office of the Judge Advocate General 


and receiving pay and allowances of warrant pay grade 
W-3, with over fourteen years of service. 

Since the pay of a warrant officer, W-3 is greater 
than that of an ensign, the officer concerned took the 
position that he was entitled to the higher pay under the 
saved pay provisions of section 404 (j) of the Officer 
Personnel Act of 1947, which provides that “no officer 
appointed for limited duty only, shall suffer any reduc- 
tion in pay and allowances to which he was entitled at 
the time of such appointment by virtue of his permanent 
status.” 

The Comptroller General held that the saved pay pro- 
visions of the 1947 Act apply only to reductions in pay 
and allowances to which a member would be entitled at 
the time of an appointment by virtue of his permanent 
status. Since the officer here involved did not have a 
permanent status of W-3, he was not entitled to be 
continued in that higher rate of pay. CompGen Deci- 
sion B-121744, 18 February 1955. 


ENTITLEMENT TO REGULAR PAY AND ALLOW- 
ANCES WHILE MAKING GOOD TIME LOST—An en- 
listed member was convicted by general court-martial 
and was sentenced to confinement for one year, to for- 
feit all pay and allowances and to receive a bad conduct 
discharge. On 19 September 1954 the member, before 
completion of the period of his confinement, submitted 
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an application to make good time lost. That application 
was approved by his commanding officer on 20 Septem- 
ber 1954, the date on which the member’s enlistment 
normally would have expired. The member was re- 
leased from confinement and restored to duty on 1 
November 1954. 

The disbursing officer holding the member’s pay ac- 
counts declined to commence payment of pay and allow- 
ances apparently because (1) the member’s application 
to make good time lost and the approval of such appli- 
cation were effected while the member was still in con- 
finement and (2) the member’s confinement continued 
for some time after the date of such approval. 

The Comptroller General held that the member had 
taken timely action in applying to make good time lost 
and would be entitled to receive pay and allowances 
from the date on which he was released from confine- 
ment and returned to a full duty status. CompGen 
Decision B—122600, 18 February 1955. 


ENTITLEMENT TO DISABILITY RETIREMENT PAY 
OF RANK TO WHICH SELECTED BUT NOT PRO- 
MOTED—On 26 September 1949 an officer was hos- 
pitalized and was continued in a hospitalized status until 
about 1 April 1950. He was selected for promotion to 
the temporary rank of commander under the provisions 
of the Officer Personnel Act of 1947 on 1 November 1949. 
He appeared before a clinical board on.18 January 1950 
and that board recommended his appearance before a 
physical evaluation board. He was examined for pro- 
motion to the rank of commander on 26 January 1950 
and was found not physically qualified for promotion. 
He appeared before a physical evaluation board on 27 
January 1950. Subsequently, on 1 April 1950 he was 
retired for physical disability by reason of the same 
disability for which he was hospitalized and by reason 
of which he was found not physically qualified for pro- 
motion to commander. 

The question presented is whether upon retirement 
the officer concerned became eligible to receive retired 
pay based on the pay of a commander or rather based 
upon the pay of a lieutenant commander, the rank in 
which he was serving when retired. 

The Comptroller General considered this question in 
decision B—103063 of 26 August 1952, 32 CompGen 104, 
and held that retired pay in the case should be based on 
the pay of a lieutenant commander rather than on the 
pay of a commander. The Comptroller General con- 
cluded that the case was governed exclusively by the 
fifth proviso of section 402(d) of the Career Compensa- 
tion Act of 1949, 63 Stat. 818, which provides in effect 
that if the physical disability entitling a member to 
disability retirement pay is found to exist as a result of 
a physical examination given in connection with effect- 
ing a promotion, the disability retirement pay of such 
member shall be based upon the pay of the rank, grade 
or rating to which the member would have been pro- 
moted but for such disability. In that decision it was 
reasoned that the phrase “is found to exist” is equivalent 
to “discovered” or “first found to exist”, and that there- 
fore since the disability which disqualified the officer for 
promotion existed as a matter of record prior to his 





promotional physical examination, it was not found to 
exist as a result of a physical examination given in 
connection with effecting a promotion. : 

The Court of Claims, however, in decision No. 499-53, 
decided March 1, 1955, William A. Leonard v. U. 8. 
reached a diametrically opposite conclusion. The Court 
observed that the various developments in the case were 
so closely related as to be a part and parcel of one con- 
tinuous transaction and taken together almost pre- 
cluded any other reasonable conclusion than that the 
disability in question was found to exist as a result of a 
physical examination given in connection with effecting 
a promotion. 

It is difficult to predict at the present time the extent 
to which the foregoing decision of the Court of Claims 
may be applied in the Navy. It may be that a decision 
by the Comptroller General will be requested as to 
whether or to what extent the Court’s decision may be 
followed in other similar cases. 


ENTITLEMENT OF RESERVIST, SPECIALLY COM- 
MENDED FOR DUTY IN COMBAT, TO RETIREMENT 
PAY COMPUTED ON THE BASIS OF THREE- 
FOURTHS ACTIVE DUTY PAY RATHER THAN ON 
POINTS—An officer who had been specially commended 
for the performance of duty in actual combat was sub- 
sequently retired effective 29 June 1948 and transferred 
to the U. S. Naval Reserve Retired List established 
under the Act of June 29, 1948, 34 U.S.C. 440h, often 
referred to as Public Law 810, 80th Congress, in the 
rank of captain but with retired pay based upon the 
rank of commander, the rank he held when retired. 

The question presented was whether he should re- 
ceive retired pay on the basis of points to his credit as 
provided for by Public Law 810, 80th Congress or 
whether instead he should receive retired pay equal to 
three-fourths of the active duty pay of a commander as 
would be authorized if he met the requirements of sec- 
tion 412 (a) of the Officer Personnel Act of 1947, 34 
U.S.C. 410n. (The provision granting three-fourths 
retired pay irrespective of years service has since been 
repealed, effective 1 October 1949.) That statute at 
the time of the officer’s retirement provided that officers 
specially commended for combat duty, should, upon re- 
tirement, be placed upon the Retired List with the rank 
of the next higher grade than that in which serving 
when retired and with three-fourths of the active duty 
pay of the grade in which serving at the time of 
retirement. 

The Comptroller General in unpublished decision 
B-93176 of 26 April 1950 held that the officer concerned 
would be entitled to receive retired pay only as provided 
in Title III of the 1948 Act, Public Law 810, 80th Con- 
gress, and would not be entitled to receive three-fourths 
of the active duty pay of a commander either prior to or 
subsequent to the effective date of the Career Com- 
pensation Act of 1949, effective 1 October 1949. 

The United States Court of Claims, however, in a 
recent decision held that the officer would be entitled 
to receive retired pay computed on the basis of three- 
fourths of the active duty pay of a commander at the 
time the officer was retired. John B. Yarnall v. U. S. 
Decision No. 129-53, 1 March 1955. 
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DRUNKENNESS: OFFENSE AND DEFENSE 


MAJOR ROBERT S. STUBBS II, USMC 


HERE ARE FEW THINGS in the field of 
; law which can so readily take both sides of 
a controversy as drunkenness. Drunkenness 
cn be the substance of a charge in one instance 
ad an affirmative defense or an element thereof 
i: the next. Because of this quality or attribute 
it is in order to examine it in both lights, par- 
ticularly its defensive nature. 

Drunkenness is a violation of Articles 111, 
112, or 113 of the Uniform Code as a specific 
o‘fense, the proper article under which charged 
being determined by the attendant circumstan- 
ces. Like so many other offenses, it may also be 
charged as a violation of Article 133 or of Ar- 
ticle 134.1. But before considering drunkenness 
in the light of any one of these articles, let us 
first determine the degree or nature of the in- 
toxication involved in all. Any intoxication, 
whether induced by alcohol or other substance, 
which is “sufficient sensibly to impair the ra- 


tional and full exercise of the mental and physi- 
cal faculties” is drunkenness in the military.’ It 
goes without saying that the drunkenness must 
be voluntary, that is, that the offender was not 
compelled to drink against his will, or that the 
drunkenness was not brought about through 
another’s fraud or stratagem or by taking intox- 


icants prescribed by a physician.* Drunken- 
ness is more objectionable to the military society 
than to the civilian because it offends against 





1. The question of multiplication of charges based on the same 
drunken conduct is governed by the provisions of the Manual. 
Par. 266, 74b(4), 76a(8) MCM, 1951. In CM 356742, Parks, 8 
CMR 542, preferring charges under both Article 111 (Drunken 
Driving) and Article 134 (Drunk in Public) was held an unreason- 
able multiplication; in CM 349217, Patrick, 7 CMR 278, the 
board pointedly declined to decide the point where violations of 
Article 112 (Drunk on Duty) and Article 134 (Drunk in Camp) 
were charged. 

2. Par. 191 MCM, 1951; CM 364311, York, 11 CMR 422; CM 359021, 
Norman, 9 CMR 496; CM 358413, Roberts, 9 CMR 278; CM 
351492, Powers, 5 CMR 206; CM 351631, York, 4 CMR 293; CM 
349653, Clarke, 3 CMR 227; CM 347248, Tabor, 2 CMR 330. 
Resolution of differences in testimony as to the condition of the 
accused is a function of the court. CM 362928, Johnson, 10 CMR 
513; CM 359901, Johnstone, 8 CMR 401; CM 356538, Jackson, 
8 CMR 215. 

'. CM 350995, Craig, 3 CMR 304. The only safe test of involuntary 
drunk is the ab of independent judgment and volition 
on the part of the accused in taking the intoxicant. Craig, supra. 





MAY 1955 


military discipline,t and this is equally so in 
the case of both officers and men®* (regardless 
of Prewitt’s counsel’s argument in From Here to 
Eternity). 

Drunkenness as an offense in its simplest 
form is chargeable as a violation of Article 134 
since, for persons in the armed forces, drunken- 
ness is per se prejudicial to good order and dis- 
cipline whenever and wherever it occurs.* The 
place where drunkenness occurs is incidental to 
the offense charged under Article 134,’ although 
it may tend to aggravate or mitigate the offense.*® 
To be drunk “in public” may bring discredit 
upon the military service whereas being drunk 
“in station” is a breach of good order and mili- 
tary discipline.’ Equally immaterial to the com- 
mission of the offense is the attire of the 
accused, there being but one standard of con- 
duct for persons in the military, whether in 
uniform, in civilian clothing, partly clad, or 
naked.” 

Drunkenness in the case of an officer may be 





. ACM S-1547, McMurtry, 1 CMR 715; ACM S-1478, McCreary. 
1 CMR 675. 

. ACM 5289, Wahl, 5 CMR 733; McMurtry, supra note 4; McCreary, 
supra note 4. 

. Par. 213 MCM, 1951; CM 355287, Loney, 8 CMR 533; Wahl, supra 
note 5; CM 348153, McCarthy, 3 CMR 254; McMurtry, supra note 
4; McCreary, supra note 4. As in other cases, a plea of guilty is 
sufficient proof of the offense. Johnson, supra note 2; CM 359587, 
Hudson, 8 CMR 405; CM 357802, Plume, 8 CMR 352. 

. See, McCreary, supra note 4, where the accused was apprehended 
while intoxicated, returned to his station by military police, and 
thereafter charged with “drunkenness on station” (in violation of 
UCMJ, Aricle 134). 

. McMurtry, supra note 4; McCreary, supra note 4. The public 
place where the offense is committed, the status and number of 
people who see an accused, whether they are citizens of another 
nation, military or civilian, male or female, adults or children; 
an accused’s type of clothing or lack of it and actions or lack of 
action, could well be considered as matters of aggravation or 
mitigation in determining the punishment to be imposed by court- 
martial or whether the offense merited only administrative ad- 
monition or reprimand or non-judicial punishment under Article 
15, instead of trial by court-martial. McMurtry, supra. 

. CM 358527, Neff, 9 CMR 332; McMurtry, supra note 4. “Public 
place” as a term in “drunk in uniform in a public place” is well 
within the general knowledge possessed by members of courts- 
martial and requires no instructions as to its meaning. Neff, 
supra; CM 350729, Akins, 4 CMR 364. In this connection, officers’ 
clubs and similar locations are “public places.”’ Powers, supra 
note 2. The general knowledge of members noted earlier also 
embraces the term “in quarters.” CM 349258, Branford, 2 CMR 
489. 

. McMurtry, supra note 4. And the specification of the offense 


9 





charged as a violation of Article 133, but 
whether in a particular instance it is of such a 
character as to constitute conduct unbecoming 
an officer and a gentleman depends not only 
upon the degree of intoxication but also upon 
the time, place, occasion, and other attendant 
circumstances.“ Being grossly drunk and con- 
spicuously disorderly in a public place is such 
conduct,” the words “grossly drunk” being con- 
strued to mean vulgar or obscene drunkenness 
or the act of drunkenness itself accompanied 
by aggravating circumstances.“ 

To constitute a violation of Article 111, 
Drunken Driving, we add the condition of 
drunkenness as hereinbefore set out to the 
operation of a vehicle in such condition." 

In establishing the commission of an offense 
in violation of Article 112, Drunk on Duty, it 
must be proved that the accused was found 
drunk while actually on the duty alleged.“ Itis 
not necessary to show that the accused was 
drunk while actually performing duties. The 
offense may be committed by a person who has 
reported for work in a drunken condition at his 
place of duty at the appointed time. In such 
a case it would be no defense that he was in no 
condition to perform any duties and, in fact, 
performed none. From the time he reported, 
apparently purporting to enter upon his duties, 
he would be on duty, the act of reporting con- 
stituting an undertaking of the responsibility 
and an entering upon the duty.* Drunkenness 
“in camp” or “in station” (in violation of Ar- 
ticle 134) is lesser included in the offense of 
Drunk on Duty.” 

A sentinel on post who is found drunk is 





need not allege “in uniform”, if that be the attire of the accused. 
McMurtry, supra. 

. Loney, supra note 6; Clarke, supra note 2. 

. Par, 212 MCM, 1951; Clarke, supra note 2. 

. Clarke, supra note 2. See this case also for examples of drunken- 
ness amounting and not amounting to a violation of Article 133. 

. See, Par. 199 MCM, 1951. U. S. v. Beene, 4 USCMA 177, 15 
CMR 177; U.S. v. Russell, 3 USCMA 696, 14 CMR 114; U. S. v. 
Bull, 3 USCMA 635, 14 CMR 53; CM 361981, Strong, 10 CMR 267; 
CM 351084, Stevens, 8 CMR 457; Parks, supra note 1; NCM 144, 
Sluss, 5 CMR 339; CM 350665, Derrick, 3 CMR 267; ACM S-2214, 
Skaggs, 3 CMR 552; Branford, supra note 2. 

. Par. 191 MCM, 1951; CM 364311, York, supra note 2; Roberts, 
supra note 2; CM 360864, DeLury, 8 CMR 399; Clarke, supra 
note 2; ACM S-1842, Dixon, 2 CMR 823; CM 346798, Dreschnack, 
1 CMR 193. To determine whether the accused was actually “on 
duty”, the nature of the duty and the time and place he was 
required to be on duty must be established. Dixon, supra. Of 
course, a plea of guilty obviates the necessity for further proof. 
CM 352017, Whitman, 4 CMR 291; CM 350892, Sills, 3 CMR 354. 

16. Par. 191 MCM, 1951; Clarke, supra note 2; Dixon, supra note 15; 
Dreschnack, supra note 15. 
17, Clarke, supra note 2; Dixon, supra note 15. 
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guilty of the most serious drunkenness offense, 
since, in time of war, it may be punished by 
death. The charge in such a case is laid uncer 
Article 113.° 

In addition to the prosecutions for drunken- 
ness, the “hangover” itself may be charged as 
a military offense in violation of Article 134 if 
the previous indulgence incapacitates the in:li- 
vidual for the proper performance of his duty.” 
The elements of this offense are that, at the 
time and place alleged, the accused was incapaci- 
tated for the proper performance of his duties; 
that such incapacity was the result of previous 
indulgence in intoxicating liquor; and, that the 
conduct of the accused was prejudicial to good 


order and discipline or service discrediting.” ' 


Implicit in the first element above is the fact 
that accused had duties to perform.” Whether 
or not accused knew of these duties is an affirm- 
ative defense, not an element of the offense,”* but 
it will only be a defense when not occasioned by 
the accused’s own neglect or misconduct. 

Assuming the defense, let us now examine 
drunkenness in that light either as a complete 
answer to the charge or merely as an answer to 
one of the elements thereof. For convenience 
sake only, let us consider drunkenness, first, as 
a complete defense, that is, insanity; next, as 
a defense to offenses requiring a specific intent; 
then, as affecting the element of knowledge in an 
offense; and, finally, as it may affect offenses 
requiring only a general intent. We are con- 
cerned here with voluntary intoxication for in- 
voluntary intoxication excuses an accused from 
criminal responsibility.*® 





18. Par. 15a(2) MCM, 1951. The maximum prescribed by the Presi- 
dent in Par. 127¢ MCM, 1951, however, is a dishonorable discharge. 

19. See, Par. 192 MCM, 1951. If the sentinel is not on his post at 
the time he is found drunk, he is charged under Article 112, 
UCMJ. App. 12 MCM, 1951. 

. Par. 213a MCM, 1951; Roberts, supra note 2; ACM 6196, Roebuck, 
8 CMR 786; CM 355854, Jones, 7 CMR 97; CM 352627, Nichols, 
6 CMR 239; Dreschnack, supra note 15. 

- Par. 213a MCM, 1951; Roebuck, supra note 20; Jones, supra note 
20; Nichols, supra note 20; Dreschnack, supra note 15. A plea of 
guilty is, of course, sufficient proof. Plume, supra note 6. 

. Roebuck, supra note 20; Nichols, supra note 20. Cf., Dreschnack, 
supra note 15, where this fact is treated as a separate element of 
the offense. Proof of this offense includes the fact that the ac- 
cused had a duty assignment at the time alleged, but it is imma- 
terial that no specific duty is alleged in the specification. Jones, 
supra note 20. 

. Instructions on this knowledge of the accused are required only 
when placed in issue. Roebuck, supra note 20. See this case also 
for an interesting comparison of knowledge in this respect with 
specific intent and knowledge in other cases where intoxication is 
involved. 

. Roebuck, supra note 20. 

. Craig, supra note 3. 
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The first situation, drunkenness as insanity, 
may be disposed of handily. Excessive indul- 
gence or chronic alcoholism, standing alone, 
does not constitute insanity. Unless delirium 
tiemens or some other mental disease caused by 


‘ chronic alcoholism is present, the temporary 


loss of reason with the accompanying loss of 
memory which is a part of a drunken spree is 
not insanity in the legal sense constituting a 
defense to a crime.” 

Specific intent—the state of mind of the ac- 
cused, accompanying a proscribed act, which 
the law makes an essential element of an 
offense—may be negatived by gross intoxica- 
tion.27 Drunkenness is not an excuse for a crime 
eccmmitted in that condition, but it may be con- 
sidered as affecting mental capacity to entertain 
the required specific intent. The question of 
ii: toxication as a defense to an offense requiring 
specific intent is generally one of fact for the 
court; 7° whatever the source of the evidence as 
to intoxication (whether that evidence is ad- 


26. Par. 154a(2) MCM, 1951; ACM 7938, Redmond, 15 CMR 703; CM 
365665, Marriott, 13 CMR 370; CM 362789, Davis, 10 CMR 429; 
CM 358441, Burton, 7 CMR 244; ACM 4313, Ochrietor, 3 CMR 592. 
The presence of alcoholic amnesia, without more, constitutes no 
bar to a finding of knowledge. U.S. v. Olvera, 4 USCMA 134, 
15 CMR 134; U.S. v. Higgins, 4 USCMA 143, 15 CMR 143; U, 8S. 
v. Johnson, 4 USCMA 149, 15 CMR 149. These cases give a 
comprehensive treatment to the subject of amnesia and intoxica- 
tion. On the subject of insanity, generally, see, MCM, 1951, 
Chapter XXIV. 

27. Par. 154a(2) MCM, 1951; U. S. v. Roman, 1 USCMA 244, 2 CMR 

150; CM 355517, Jackson, 6 CMR 390; CM 354787, Ostman, 6 CMR 

144; CM 353326, Rotramel, 5 CMR 149; ACM 5247, Wright, 5 CMR 

391; CM 350538, Faris, 5 CMR 142; ACM S-2675, Shirley, 3 CMR 

839; CM 351335, Chipman, 3 CMR 242; CM 350930, Rowland, 2 

CMR 549; CM 347960, Orosco, 2 CMR 222; CM 347749, Day, 1 

CMR 376. 

Par. 154a(2) MCM, 1951; U. S. v. Roman, supra note 27; CM 

349216, Day, 8 CMR 424; ACM 5817, Whitten, 7 CMR 799; CM 

356030, Miller, 7 CMR 325; ACM 5972, Holder, 7 CMR 688. 

29. CM 358820, Galan, 9 CMR 322; Day, supra note 28; CM 357481, 
McDonald, 7 CMR 115; CM 347741, Long, 6 CMR 356; CM 354148, 
Lasagna and Call, 6 CMR 133; Craig, supra note 3; Chipman, 
supra note 27; CM 350369, Mitchell, 2 CMR 448; Orosco, supra 
note 27; CM 347195, Earley, 1 CMR 268; CM 346767, McClanahan, 
1 CMR 223; CM 346818, Jarvis, 1 CMR 217; CM 347006, Symenski, 
1 CMR 172; CM 346906, Ellison, 1 CMR 159; CM 346837, Bartholo- 
mew, 1 CMR 154. Intoxication held insufficient to deprive accused 
of intent to commit; premeditated murder—U. S. v. Ransom, 4 
USCMA 195, 15 CMR 195; U. S. v. Day, 2 USCMA 416, 9 CMR 
46; U. S. v. Benavides, 2 USCMA 226, 8 CMR 26; CM 367984, 
Rasmusgard, 13 CMR 424; CM 365862, Ransom, 12 CMR 480; 
Galan, supra; Day, supra; CM 357388, Harvey, 7 CMR 195; Long, 
supra; CM 351893, Mungo, 3 CMR 325; Craig, supra; Rowland, 
supra note 27; CM 350628, Benavides, 2 CMR 520; Mitchell, supra; 
aggravated assault—Long, supra; CM 347379, Hunter, 6 CMR 349; 
Craig, supra; Chipman, supra; Mitchell, supra; Day, supra note 
27; Bartholomew, supra; larceny—ACM S-3807, Bailey, 6 CMR 
851; ACM 5317, Seward, 6 CMR 841; ACM S-3500, Richards, 6 
CMR 582; Lasagna and Call, supra; ACM 5325, Mills and Abbott, 
5 CMR 757; Faris, supra note 27; McClanahan, supra; robbery— 
ACM 4685, Boyles et al., 4 CMR 553; Craig, supra; rape—ACM 
7084, Coleman, 11 CMR 850; Long, supra; Hunter, supra; sod- 

omy—CM 353952, Cockram, 5 CMR 199. 
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duced by the prosecution, the defense, or sub- 
mitted on call of the court), where it reasonably 
raises the issue as to specific intent, a court- 
martial must decide as a question of fact 
whether an accused’s drunken conditions, what- 
ever the degree thereof, deprived him of reason- 
ing power.” Where, at trial, the offense charged 
includes an element of specific intent and there is 
evidence of intoxication to such a degree that the 
capacity of the accused to entertain such specific 
intent is reasonably raised, then the court must 
be instructed that intoxication may legally be 
considered as affecting the capacity to entertain 
this intent. It is not every “whiff of whiskey” 
that raises an issue as to the accused’s capacity 
to entertain the required specific intent, thereby 
necessitating such instructions;* evidence 
which goes no further than to indicate merely 
that the accused “had been drinking” or that he 
was “under the influence of liquor” is insuffi- 
cient to require an instruction on intoxication.® 
The test for determining whether the issue of 
intoxication is reasonably raised is the same as 
that which is applied in determining the neces- 
sity of giving instructions in other factual is- 
sues.* Failure to give the required instruc- 
tions in a proper case is error, and such error is 
not waived by the failure of the defense counsel 
to request them.** 





30. ACM 6032, Clark, 7 CMR 787. The accused’s own testimony may 
raise the issue of drunkenness. CM 363916, Brown, 11 CMR 332. 
And a denial of his right to testify as to his own condition is 
error. ACM 8278, Boynton, 15 CMR 851. 

31. U. S. v. Craig, 2 USCMA 650, 10 CMR 148; U. S. v. Burden, 2 
USCMA 547, 10 CMR 45; U. S. v. Groves, 2 USCMA 541, 10 CMR 
39; U.S. v. Backley, 2 USCMA 496, 9 CMR 126; U.S. v. Haywood, 
2 USCMA 376, 9 CMR 6; U.S. v. Miller, 2 USCMA 194, 7 CMR 70; 
U. S. v. Wray, 2 USCMA 26, 6 CMR 26; U. S. v. Roman, supra 
note 27; Brown, supra note 30; CM 362458, Robinson, 10 CMR 
317; CM 354514 (Further Review), Ferry, 9 CMR 493; CM 354513, 
Hagelberger, 9 CMR 226; CM 356089, Haywood, 9 CMR 212; CM 
349646, Hancock, 8 CMR 443; CM 359398, Olvera, 8 CMR 419; 
ACM 6122, Smith, 8 CMR 655; ACM 5861, Stevens, 7 CMR 838; 
Whitten, supra note 28; Miller, supra note 28; ACM 5678, Daniel, 
7 CMR 777; Holder, supra note 28; ACM S-3682, McComis, 7 
CMR 534; CM 354500, Norris, 7 CMR 412. 

32. U.S. v. St. Pierre, 3 USCMA 33, 11 CMR 33; U.S. v. Craig, supra 
note 31; U. S. v. Backley, supra note 31; U. 8. v. Benavides, 
supra note 29; ACM S-7795, Stone, 13 CMR 906; CM 360562, Pugh, 
9 CMR 536; ACM S-5206, Nelson, 9 CMR 736; ACM 6267, Laird, 
8 CMR 806; Day, supra note 28; Daniel, supra note 31; Burton, 
supra note 26; Seward, supra note 29; Lasagna and Call, supra 
note 29. Evidence of intoxication falling short of a proved inca- 
pacity in the accused to form the intent necessary to constitute 
the crime charged, and merely establishing that his mind was 
affected by drink so that he more readily gave way to some violent 
passion, does not rebut the presumption that a man intends the 
natural consequences of his acts. Orosco, supra note 27. 

33. U.S. v. Hagelberger, 3 USCMA 259, 12 CMR 15; U. 8. v. Backley, 
supra note 31. 

34. U. S. v. Craig, supra note 31; U. S. v. Backley, supra note 31; 
Brown, supra note 30. 

35. U. S. v. Miller, supra note 31; Brown, supra note 30; Olvera, 
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Where the evidence of the accused’s drunken- 
ness raises an issue as to the commission of 
lesser included offenses (the specific intent of 
the greater offense being negatived by the ac- 
cused’s intoxication), the failure to instruct 
upon such lesser included offenses constitutes 
prejudicial error.“ While the negation of the 
specific intent by the presence of intoxication 
may reduce the crime in seriousness—as pre- 
meditated murder to unpremeditated murder, 
it cannot result in the changing of the nature of 
the offense charged—as murder to manslatgh- 
ter.” 

Similar in effect to intoxication as it affects 
specific intent is the evidence of intoxication 
in an offense requiring a special knowledge on 
the part of the accused. In cases involving dis- 
respect,* disobedience,” resisting arrest, or 
assault “* and the accused’s knowledge of the 





supra note 31. There may be other situations, however, where a 
waiver will be inferred. See, e. g., U. S. v. Bowers, 3 USCMA 
615, 14 CMR 33; NCM 313, (Reh) Welsh, 15 CMR 573; NCM 292, 
Grudoff, 14 CMR 515, CM 368558, Kidd, 13 CMR 512; Lasagna and 
Call, supra note 29; Craig, supra note 3. 

. U. S. v. Craig, supra note 31; U. S. v. Backley, supra note 31; 
U. S. v. Ferry, 2 USCMA 326, 8 CMR 126; U. S. v. Norris, 2 
USCMA 236, 8 CMR 36; U. 8. v. Miller, supra note 31; U. S. v. 
Mitchell, 2 USCMA 200, 7 CMR 77; U.S. v. Wray, supra note 
31; U. S. v. Simmons, 1 USCMA 691, 5 CMR 119; U. S. v. Look- 
inghorse, 1 USCMA 660, 5 CMR 88; U. S. v. Avery, 1 USCMA 
533, 4 CMR 125; U.S. v. Drew, 1 USCMA 471, 4 CMR 63; U. S. v. 
Roman, supra note 27; Ransom, supra note 29; CM 364513, 
Alexander, 11 CMR 489; Brown, supra note 30; Robinson, supra 
note 31; Ferry, supra note 31; Haywood, supra note 31; Olvera, 
supra note 31; CM 359605, Perry, 8 CMR 308; Smith, supra 
note 31; Whitten, supra note 28; Daniel, supra note 31; CM 
357036, Hopfer, 7 CMR 120; ACM S-—4198, Woodward, 7 CMR 613; 
McComis, supra note 31; Norris, supra note 31; CM 354514, Ferry, 
8 CMR 521; CM 357122, Christey, 6 CMR 379; ACM S-3615, 
Joyner, 6 CMR 855; Bailey, supra note 29; Seward, supra note 
29; ACM S-3779, Parker, 6 CMR 830; Jackson, supra note 27; 
CM 356074, Ward, 6 CMR 344; CM 354019 (Recon), Rouillard, 
6 CMR 341; ACM S-3740, Gagnon, 6 CMR 778; CM 355748, Dowe, 
6 CMR 177; Ostman, supra note 27; CM 354973, Broussard, 6 CMR 
168; CM 354019, Rouillard, 5 CMR 305; CM 354724, Carpenter, 
5 CMR 248; ACM 5229, Walsh, 5 CMR 793; ACM 5127, LaVache, 
5 CMR 688; Rotramel, supra note 27; ACM S~-3296, Harper, 5 
CMR 435; Wright, supra note 27; ACM 4783, Williams, 4 CMR 
801. Substantial prejudice exists even though no request for 
instructions is made by the accused or his counsel. U.S. v. Miller, 
supra; Alexander, supra; Olvera, supra; Ward, supra; Wright, 
supra; Williams, supra. 

. U. S. v. Craig, supra note 31; U. S. v. Long, 2 USCMA 45, 6 
CMR 45; U.S. v. Roman, supra note 27; CM 359571, Shaull, 10 
CMR 241; CM 357071, Salazar, 7 CMR 389; CM 356550, Young, 
6 CMR 333; CM 355260, Babcock, 5 CMR 281. 

. U. S. v. Miller, supra note 31; NCM 300, Williams, 15 CMR 535; 
NCM 237, Higgins, 12 CMR 621; ACM S-6062, Bass, 10 CMR 927; 
CM 362380, Johnson, 10 CMR 456; CM 363113, Higgins, 10 CMR 
453; ACM S-4662, Franks, 10 CMR 634; ACM 5916, O’Neill, 8 
CMR 669; CM 357652, Ward, 7 CMR 378; CM 358254, Allen, 7 CMR 
344; Joyner, supra note 36; Gagnon, supra note 36; CM 356414, 
Pridham, 6 CMR 305; Shirley, supra note 27. 

. U. S. v. Miller, supra note 31; Williams, supra note 38; ACM S- 
7654, Levell, 14 CMR 624; CM 365350, Clipner, 12 CMR 364; 
Johnson, supra note 38; CM 363113, Higgins, supra note 38; CM 
361507, Dozier, 9 CMR 535; CM 351418 (Further Review), Miller, 
9 CMR 509; NCM 207, Brown, 9 CMR 608; ACM S-4918, Martin, 
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identity of the person against whom the offense 
is committed, where evidence of the accused’s 
intoxication bears upon this knowledge, the 
failure to instruct thereon is prejudicial error. 
An instruction as to the legal effect of intoxica- 
tion on specific intent will not suffice where spe- 
cial knowledge is involved. The weight of the 
evidence of intoxication is again within the 
province of the court.“ 

Turning to our last category of convenience— 
offenses requiring only a general intent—we 
find that the question of intoxication is whol!y 
immaterial and no instructions are required.* 

Drunkenness in law is thus a matter of inter- 
est for both trial and defense counsel who must 
often build their cases upon its elements; for 
the law officer (or special court-martial presi- 
dent) who must instruct thereon; and, finally, 


for members of courts-martial in whom rests 
the decision of fact. 


9 CMR 756; ACM S-4567, Stephens, 7 CMR 756; CM 357902, 
Culpepper, 7 CMR 243; Joyner, supra note 36; Gagnon, supra 
note 36. 

. ACM S-8109, McDonald, 14 CMR 640; Clipner, supra note 39. 

U. S. v. Fields, 2 USCMA 278, 8 CMR 78; ACM S-8411, Niemie, 
14 CMR 813; ACM S-6686, Owens, 12 CMR 747; NCM 237, Hig- 
gins, supra note 38; Brown, supra note 30; CM 361544, Rhea, 10 
CMR 268; CM 362222, Seel, 10 CMR 279; CM 360874, Murphy, 9 
CMR 473; CM 360775, Clark, 9 CMR 450; O’Neill, supra note 36; 
CGCM 9788, Reid, 8 CMR 603; CM 358769, Walker, 7 CMR 421; 
Ward, supra note 36; CM 358878, Scroggins, 7 CMR 353; Cul- 
pepper, supra note 37; ACM 5755, Johnson, 7 CMR 699; ACM 
S-3233, Randolph, 5 CMR 779; ACM 5087, Carter, 5 CMR 565. 

. U. S. v. Fields, supra note 41; U. S. v. Miller, supra note 31; 
U. S. v. Simmons, supra note 36; Williams, supra note 38; Niemie, 
supra note 41; McDonald, supra note 40; Levell, supra note 39; 
Owens, supra note 41; NCM 237, Higgins, supra note 38; Brown, 
supra note 30; Bass, supra note 38; Johnson, supra note 38; CM 
363113, Higgins, supra note 38; Rhea, supra note 41; Franks, 
supra note 38; Seel, supra note 41; Dozier, supra note 39; Murphy, 
supra note 41; Miller, supra note 39; Clark, supra note 41; Brown, 
supra note 39; Martin, supra note 39; Reid, supra note 41; 
O’Neill, supra note 38; Ward, supra note 38; Scroggins, supra 
note 41; Allen, supra note 38; Stephens, supra note 39; Daniel, 
supra note 31; Culpepper, supra note 39; Johnson, supra note 41; 
Woodward, supra note 36; Joyner, supra note 36; Gagnon, supra 
note 36; Pridham, supra note 38; Randolph, supra note 41; 
Carter, supra note 41. This is true even in the absence of a 
request for instructions and irrespective of whether such knowl- 
edge be viewed as an affirmative defense or as an element of the 
offense. U.S. v. Miller, supra; U. S. v. Drew, supra note 34; 
Clipner, supra note 39; Pridham, supra. No instruction on the 
effect of intoxication on the accused’s special knowledge is re- 
quired where there is no question raised thereon. ACM S-4378, 
Shores, 8 CMR 636. 

. U. S. v. St. Pierre, supra note 32; U. S. v. Miller, supra note 
31; CM 364170, Roberts, 12 CMR 477; Dozier, supra note 39; 
Clark, supra note 41. 

. Murphy, supra note 41; CM 3600278, McGary, 9 CMR 377; Jones, 
supra note 20; ACM S-2435, Ramirez, 4 CMR 543; ACM S-1761, 
Doby, 2 CMR 704. 

. U. S. v. Bowers, supra note 35; U. S. v. Backley, supra note 31; 
ACM 8060, Chalcraft, 14 CMR 609; Pugh, supra note 32; Salazar, 
supra note 37; Miller, supra note 28; McDonald, supra note 29; 
Jackson, supra note 27; CM 355972, Sims, 6 CMR 236. This is 
logical because in offenses of general intent the intent element is 
so inherently interwoven in the completed act that intent is 
inferred from the act. Jackson, supra. 
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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
-very point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





ACCUSER—A convening authortiy is not an accuser merely be- 
cause it will be necessary for him to testify against the accused 
at his trial. 


CONVENING AUTHORITY—A convening authority who testified for 
the prosecution at the trial of an accused, being tried by a court- 
ma:tial convened by the same convening authority, is not dis- 
qualified from reviewing the record if his testimony related only 
to an official matter and was not controverted. 


@ The accused was tried and convicted of two specifi- 
cations of unauthorized absence. The absences were 
proved by a service record book entry and a unit diary 
extract. The unit diary was signed by the commanding 
officer (convening authority) and the other entry was 
signed by the executive officer by direction of the 
commanding officer. 

On appeal, the accused contended that since the CO 
signed or directed the signing of the prosecution exhibits 
on which his conviction was based, the CO was an 
accuser and was disqualified from acting as a convening 
authority. The Court of Military Appeals agreed that 
the signing of prosecution exhibit made the CO a witness 
for the prosecution. U.S. v. Moore, 4 USCMA 675, 16 
CMR 249. It was of the opinion, however, that nothing 
in the Code or Manual prohibits a convening authority 
from being a prosecution witness. 

The qualification or disqualification of a convening 
authority to convene a court-martial, the Court in- 
structed, must take place at the time he convened the 
court and not as a result of his later actions at the trial 
of the accused. His testimony at the trial of the ac- 
cused, however, may throw important light on the nature 
of his interest at the time he convened the court-martial. 
A convening authority is disqualified from convening a 
court-martial in those cases in which he “is so person- 
ally interested in the outcome of the case as to take an 
active role in securing a conviction; as part of that role, 
he appears as a witness against the accused.” 

In the instant case the Court could find no evidence 
to indicate that the convening authority acted in other 
than an official manner against the accused. Therefore, 
it held that “the convening authority had no such per- 
sonalized interest in the case as to constitute him an 
accuser.” 

Another point that raised itself after the Court 
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reached the above conclusion was whether the convening 
authority could properly review the findings and sen- 
tence of a court-martial in which he had been a witness 
for the prosecution. Since any review requires an 
evaluation of the testimony contained in the record the 
convening authority would necessarily be weighing his 
own testimony. The Court was of the opinion “that 
when a reviewing authority has appeared as a witness 
to testify to an official matter or to an objective fact in 
which he has no personal interest, he should not be dis- 
qualified from reviewing the record.” On the other 
hand in those situations where the convening authority 
has a direct personal interest in the case or where the 
testimony he gives is controverted by other evidence in 
the record, he may not act as reviewing authority. 

The accused, in the instant case, disputed the accuracy 
of the service record entries so the Court held that 
although the convening authority properly convened the 
court-martial he was not a proper reviewing authority. 
The record was returned for another review at the con- 
vening authority level in accordance with Article 60, 
UCMJ. U.S. v. McClenny, 5 USCMA 507, 18 CMR 1381. 


Note: See U. S. v. Taylor, 5 USCMA 523, 18 CMR 147, 
decided the same day as the McClenny case, supra, 
in which the convening authority acted in a purely 
official capacity in all respects and the official records 
he signed were not controverted. He was held not 
to be an accuser and also a proper reviewing author- 
ity. The December 1954 JAG Journal, p. 2 contains 
a digest of the certified question involved in this case. 


CONDUCT TO THE DISCREDIT OF THE ARMED FORCES—A specifi- 
cation alleging the wrongful affiliation by a serviceman with a 
communistic organization in East Germany is properly charged 
under Article 134, UCMJ. 


SENTENCES—When an offense charged under Article 134, UCM4J, 
is not listed in the Table of Maximum Punishments and is not in- 
cluded within or closely related to a listed offense, it may be 
punished as authorized by the United States Code, or the Code of 
the District of Columbia, whichever is lesser, or by the custom of 
the service. 


@ The accused was convicted of two separate offenses 
of desertion, an escape from confinement, and a specifi- 
cation charged under Article 134, UCMJ, which alleged 
that the accused did; “* * * wrongfully, unlawfully, 
and knowingly affiliate himself with a group, to wit: 
State Security Service of the East Zone of Germany, 
advocating the violent overthrow of the United States 
Government, he, the said Robert D. Blevens, then know- 
ing the purpose thereof.” 

On appeal, the accused claimed that this specification 
was fatally defective in that it failed to properly allege 
the specific intent required by the Smith Act, 18 U.S. C. 
Sec. 2385. The appellate government counsel argued 
that it was not necessary to allege this specific intent 
and also that the Smith Act was not in issue since this 
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specification properly alleged an offense of conduct to 
the discredit of the armed forces. The Court of Mili- 
tary Appeals was of the opinion that in view of the 
supreme duty of the armed forces of the United States 
to protect the security of this country no specific intent 
was necessary and that this specification alleged an 
offense definitely discrediting to the armed forces. 

In his instructions the law officer informed the court- 
martial members that the maximum punishment for this 
offense was ten years, relating it to a violation of the 
Smith Act in seriousness. The accused objected that if 
the offense is not a violation of the Smith Act then it 
was improper to relate to the Smith Act for punishment 
purposes. The Court disagreed and upheld the deter- 
mination of the maximum punishment. Since this of- 
fense is not listed in the Table of Maximum Punishments 
and is not included within or closely related to a listed 
offense, it may be punished as authorized by the United 
States Code, or the Code of the District of Columbia, 
whichever is lesser, or by the custom of the service. 
Since there is no similar provision in the District of 
Columbia Code reference to the Smith Act for punish- 
ment purposes was entirely proper. U. S. v. Blevens, 
5 USCMA 480, 18 CMR 104. 


INSTRUCTIONS—The law officer's instructions must apprise the 
members of a court-martial of the substance of the off alleged 
in the case before it and this may often require information be- 
yond that contained in the elements of the offense listed in the 
Manual for Courts-Martial. 





@ The accused, a marine recruit platoon sergeant, was 
convicted of a violation of par. 1258, Navy Regulations 
because he allegedly accepted two separate gifts amount- 
The 


ing to $738.00 from the members of his platoon. 
prosecution’s position was that the accused had engaged 
the service of his assistant to solicit money gifts from 


members of the platoon. One collection was made and 
refused “in disgust” by the accused because of the mea- 
gerness of the amount—$213.00. After a rather severe 
drill another collection was made with more satisfactory 
results—$700.00 was collected the second time. 

Par. 1258 of Navy Regulations forbids any member of 
the Naval Establishment from accepting any sort of 
gift from persons in an officially inferior position from 
that of the contemplated donee. At the conclusion of the 
evidence the law officer instructed the court-martial mem- 
bers that the elements of the offense charged were: 

“* * * that at the time of the alleged offenses there 

was in effect a lawful General Regulation, specifically 

U. S. Navy Regulations; that the accused had knowl- 

edge of the Regulations; and that he violated the Reg- 

ulations in the manner alleged.” 
The instruction generally follows the elements of proof 
as listed in the Manual for Courts-Martial, but on ap- 
peal to the Court of Military Appeals it was objected that 
these instructions were insufficient to properly advise 
the court-martial of the elements of the offense charged. 

The Court of Military Appeals agreed that the 
instruction was much too broad. It stated that the 
instruction was so general that it was “* * * fully as 
appropriate to a charge of curfew violation as to the in- 
stant serious dereliction.” The Court pointed out that 
the Manual should be used as a beginning for instruc- 
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tions, but often the elements therein are not sufficient to 
properly guide a court-martial during its deliberations, 
In the instant case, the Court instructed that “Under 
the Regulations pertinent to the present charge and its 
specification, it was necessary to establish that the ac. 
cused accepted a gift at a time at which he occupied an 
official position superior to, and received a higher rate 
of pay than the several donors of the gift—contrary to 
the terms and spirit of the directive involved.” This 
information should have been contained in the law offi- 
cer’s instruction. The contention was rejected that the 
defense counsel had waived this deficiency by his failure 
to object to the instructions. On the basis of this error 
the Court reversed the decision of the Board of Review 
affirming the conviction. U.S. v. Jett,5 USCMA 476, 18 
CMR 100. 


EXPERT WITNESSES—A trained investigator of homosexuals with- 
out medical or scientific training is not qualified to state sweeping 
conclusions on the truthfulness of homosexuals as a class. 


@ The accused was tried and convicted of Sodomy in 


‘violation of Article 125, UCMJ. The act allegedly took 


place during an afternoon when he and several other 
sailors had gone on liberty together in a car owned 
jointly by the accused and one of the other men. Dur- 
ing the afternoon a man by the name of Sandoval joined 
the group by invitation of at least one of the party. The 
group went to a deserted hut and part of them went 
inside and began drinking from a bottle of whiskey. 
Sandoval stayed in the car. One of the group, a man 
by the name of Evans, went back to the car and com- 
mitted, by his own admission, an unnatural sexual act 
with Sandoval. Sandoval testified that, in addition to 
Evans, the accused and several others in the group did 
the same. This was denied by the accused and several 
of the others. At the trial the main issue was the 
veracity of Sandoval since he was the sole witness to 
the alleged act with the accused. 

To bolster this testimony of Sandoval, the prosecution 
called a Naval Intelligence agent who for some four- 
teen months prior to this had been investigating homo- 
sexual cases in that location and had been with Naval 
Intelligence for ten years. He testified that Sandoval 
was an active homosexual. The trial counsel then asked 
him whether in his work of investigating such cases he 
had ever known a homosexual of the active type to falsely 
accuse another person of engaging in a sexual act with 
him. The agent replied that this type person was al- 
ways “100% true in so naming the individual he had 
sex with.” Subsequently he also testified the homosex- 
uals were developed in “broken homes” and in large 
families where several children sleep in the same bed. 
The defense counsel objected to this testimony on the 
grounds that the witness was not qualified to render such 
opinions. This objection was overruled. 

The same defense objection was raised on appeal. 
The Court of Military Appeals pointed out that accord- 
ing to paragraph 138e of the Manual an expert witness 
is “one who is skilled in some art, trade, profession or 
science or who has knowledge and experience in relation 
to matters which are not generally within the knowl- 
edge of men of common education and experience.” It 
was agreed that this witness had more experience in 
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investigating homosexuals than the average person, but 
the Court could not accept his conclusions about the 
tru hfulness of homosexuals or their development, since 
it is common knowledge that even the medical experts 
are stumped on this great problem. In fact, the Court 
was of the opinion that no one could presently qualify 
to cive such an opinion on the truthfulness of homo- 
sexuals as a class. This Naval Intelligence agent had 
no professional education or scientific way to check the 
acciracy of his claims. A great number of his cases 
undoubtedly involved situations where at least one party 
denied the act and since there are not usually any wit- 
nesses aside from the parties to it, doubt as to the 
agent’s conclusion of truthfulness of the active partici- 
pant immediately arise. The Court stated that it had 
been referred to no scientific theory which would re- 
motely suggest that an active homosexual may not make 
a false accusation. Since the accuracy of Sandoval’s 
testimony was severely questioned by the defense and 
attacked by the testimony of several defense witnesses, 
the Court held that the reception of these so called ex- 
pert conclusions from the Naval Intelligence agent con- 
stituted error and a rehearing was ordered. U. S. v. 
Adicins, 5 USCMA 492, 18 CMR 116. 


POST-TRIAL REVIEW—tThe staff judge advocate’s review of the 
record of trial must not create in the mind of the convening au- 
thority that he would err in law if he were to go outside the 
formal record for the purposes of determining his action on the 
findings and sentence. 


® The accused, an Army officer, was found guilty of 
performing two “indecent, lewd, and lascivious” acts 
with various soldiers and also an attempt to commit an- 
other. The prosecution called a number of enlisted men 
who testified that the accused had either committed such 
acts with him or attempted to do so. The accused, on the 
other hand, relied heavily on character witnesses who 
testified that although they had closely observed the 
accused they had not noticed any indications of sexual 
deviation on his part. The accused was married and 
the father of one child. His wife testified to normal 
sexual relations between them. Psychiatrists testified 
that they had discovered no homosexual traits when they 
examined the accused. Defense counsel tendered in 
evidence the results of a “lie detector” examination 
which had been conducted by an experienced polograph 
operator. This expert had concluded that the accused 
did not reveal guilty actions when he denied these acts, 
but that the prosecution witnesses disclosed “a marked 
degree of an attempt at deception.” The results of this 
test were excluded from evidence by the law officer. 
The accused also took the stand and denied any and all 
such acts. 

After the trial was over the defense counsel submitted 
the results of a sodium pentothal (“truth serum’) 
interview with the accused to the staff judge advocate. 
The neuropsychiatrist who conducted this interview con- 
cluded that the accused was not guilty of the offenses 
for which he was convicted and that the accused did not 
have any homosexual traits. 

In his review of the record the staff judge advocate 
advised the convening authority that the results of the 
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“lie detector” test were properly excluded from the 
record of trial. Furthermore, he advised the convening 
authority that he was without power to consider these 
results in his review nor could he take into account the 
sodium pentothal interview. In concluding his review 
the staff judge advocate stated that this was not even a 
close case insofar as the guilt of the accused was 
concerned. 

The Court of Military Appeals agreed with the staff 
judge advocate that the results of the tests in question 
were not admissible in evidence, but it did not agree that 
they should not have been considered by the convening 
authority. Merely because something is not admissible 
into evidence doesn’t mean that it is “devoid of merit.” 
The convening authority, the Court instructed, “may dis- 
approve a finding or sentence for any reason * * * ‘or 
for no reason at all’”. This does not mean that it is 
wrong for the staff judge advocate to express his 
opinions as to the weight of evidence submitted at the 
trial combined with matters from outside the record. 
It is, however, error, the Court stated, “when the staff 
judge advocate’s review creates in the mind of the con- 
vening authority the impression that he would err in law 
if he were to go outside the formal record of trial for the 
purpose of determining his action on the findings and 
sentence.” The Court determined that this record 
should be sent back for another review on the level of 
the convening authority by an officer other than the one 
who was the convening authority in this case. U.S. Vv. 
Massey, 5 USCMA 514, 18 CMR 138. 


LARCENY—Although an accused may steal a large sum of money 
from the same person with a single criminal intent, if this is done 
in several distinct acts these acts may properly be charged under 
parate specificati 
CONFESSIONS—An accused may be convicted of two offenses of 
larceny of money from one large fund on the basis of a confession 
to two such larcenies plus the corroboration of proving an unex- 
plained loss equal of the total the accused confessed to have taken. 





@® Two months after the accused, an Army Warrant 
Officer, had received $3,000.00 as an incident to his offi- 
cial duties his company commander, during an audit, 
discovered that he was short $2,400.00. The accused 
admitted that he had withdrawn $200.00 for his personal 
use on at least one occasion and explained that he “had 
contracted numerous obligations in pursuit of two favor- 
ite recreational activities—gambling and attentions to 
local women.” 

The accused was charged and convicted of two offenses 
of larceny—one specification alleging a larceny of 
$200.00 and the other $2,200.00. On appeal to the Court 
of Military Appeals the appellate defense counsel ob- 
jected that since there was but one intent or design 
present in this case, even though there might have been 
separate takings, only one offense could be properly 
charged. Further, it was contended, that although an 
unexplained shortage of $2,400.00 might well supply 
the corpus delicti for one offense it was not sufficient to 
supply the corpus delicti for the two offenses as charged 
in this case—larceny of $200.00 and also $2,200.00. 

The Court of Military Appeals refused “to accept the 
position that a single intent or design characterized by 
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multiple takings must necessarily result in no more 
than one larceny.” It was pointed out, however, that if 
several articles are stolen at substantially the same time 
and place, the Manual forbids a conviction on more than 
one offense. In determining whether or not separate 
offenses have been committed singleness of intent is 
not the test, but rather “‘whether separate acts have 
been committed with the requisite criminal intent’.” 
Accordingly, in this case, the Court found no injustice in 
applying the continuing intent of the accused to the two 
separate acts proven. ” 

An accused cannot be convicted of a crime solely on an 
uncorroborated confession. In the instant case the ac- 
cused confessed to the larcenies as alleged, but the 
defense counsel contended that this confession was un- 











corroborated since the proof outside the confession was 
of an unexplained loss of $2,400.00 and aside from the 
confession there was no showing of more than one lar- 
ceny. Although the Court was of the opinion that pre- 
vious opinions of the Court of Military Appeals indi- 
cated that this corroboration was sufficient, all doubt 
was cleared away by a recent decision of the United 
States Supreme Court, on this point. In this decision, 
the Supreme Court held that an overall deficiency cov er- 
ing a period of four years was sufficient along with the 
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SECNAV LTR of 15 April 1952 (NDB 30 April 1952, 
52-192) contained a table for the guidance of command- 
ing officers and convening authorities in their handling 
of cases involving unauthorized absence and desertion. 
It also provided that a plea of not guilty must be entered 
for the accused in all cases of desertion. This LTR was 
cancelled by SEC NAV NOTICE 5215 of 16 February 
1955. ‘ 

There is no longer a table for guidance on the type 
of court-martial to be awarded for absence offenses, and 
there is no policy regarding the type of plea which must 
be entered in the case of desertion. These matters are 
now controlled by the pertinent provisions of the Manual 
for Courts-Martial, 1951. 

Article 45 (b) UCMJ provides: 


“A plea of guilty by the accused shall not be received 
in any charge or specification alleging an offense for 
which the death penalty may be adjudged.” See also 
par. 70 MCM, 1951. 


See Chapter VII, MCM, 1951 for information relating to 
the disposition of charges against an accused. 


ADVISORY DISCIPLINE BRANCH 


There is an error, recently noticed, that has occurred 
in courts-martial in which the charges before the court 
involve both “Missing movement” and “Absence without 
leave” for the period during which the movement oc- 
curred. When both of these charges are alleged it is not 
unusual for the accused to plead guilty to the charge of 
“Absence without leave” and not guilty to the charge of 
“Missing movement.” In such cases there must be proof 
“That the accused actually missed the movement of a 
ship, aircraft, or unit with which he was required in the 
course of duty to move;” in addition to proof of the other 
elements of the offense listed in Par. 166 MCM, 1951. 
The plea of guilty to the “Absence without leave” cannot 
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accused’s own admissions to convict him of four sep- HE 
arate tax evasions. The Court of Military Appeals TAI 
held that the conviction, in this case, on both specifica- 
tions was proper and that the corroboration rule re. § °4°°S, ¢ 
quires no more than was present here. U. S. v. Strib- B tary Jt 
ling, 5 USCMA 531, 18 CMR 155. rights 
in civil 
eniumel 
be used to prove that the accused was not present when accuse 
the movement occurred. Holcomb, 5-54—S—1347 decided § neit al 
10 February 1955; Dorrell, 4-54—-S—1293 decided 22 De- § “milita 
cember 1954. Trial counsel must, therefore, in such § not to] 
cases, always prove the unauthorized absence along with That 
other evidence on the “Missing movement” charge. 
forced 
Review of court-martial sentences indicates that some right I 
courts are not accurately computing periods of absence justice 
without leave. The correct means of computation is set § Englis 
forth in Par. 127¢c MCM, 1951, p. 217, where it is stated § basic t 
that periods of absence are to be computed in 24 hour § it was 
periods rather than calendar days. Fifth 
ADMINISTRATIVE DIVISION constit 
have v 
The following is a list of change of duty or station orders issued § Ment | 
to all officers transferred to or from the Office of the Judge Advo- § vent : 
cate General and to all Navy law specialists regardless of assign- upon, 
ment. The list includes orders issued betweeen the dates of 19 Toi 
February 1955 and 19 March 1955. 
tary | 
LT William E. Clemons, USNR from COM 4 to COM8. § Fifth 
LT Nathan Cole, Jr., USNR from COM 5 to COMDES- § UCM. 
CDR James J. Cross, USNR from JAG to COMNAYV, self-it 
Marianas. 
LCDR Charles J. Cullom, USNR from RECSTA, San § Amen 
Diego, Calif., to MARCORB, CAMLEJ. propo 
LTJG Philip K. Folk, USNR from NAVSTA, Green § perso 
Cove Springs, Fla., to COMSERVLANT. able ¢ 
LTJG Richard C. Fruchterman, USN from NAVSCOL ment. 
(Naval Justice) Npt, R. I. to COM 9. a 
LCDR Edward J. Liebman, USNR from RECSTA, Phil- 
adelphia to COMDESLANT. pel 
LCDR William R. Newsome, USNR from MARCORB, ang 
CAMLEJ, to COM 6th FLT. ma 
CDR William T. Roddy, USN from JAG to NATC, §—— 
PAXRIV. : be 
LTJG Donald E. Selby, USN from Inactive Duty to § © (9 
JAG (via: NAVSCOL (Naval Justice) Npt, R. 1.). & 3. see 
CDR Leon V. Walker, USNR from COMNAYV, Marianas Jus 
to COM 3. ue 
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PHYSICAL EVIDENCE AND THE PRIVILEGE 


AGAINST SELF-INCRIMINATION 


FIRST LIEUTENANT ALLEN J. GREEN, USMCR 


HE UNITED STATES COURT OF MILI- 

TARY APPEALS, in one of its first reported 
cases, observed that the Uniform Code of Mili- 
tary Justice confers upon an accused various 
rights paralleling those granted to defendants 
in civilian courts: Certain basic rights were 
enumerated and recognized as available to an 
accused in the military judicial system. Promi- 
neiit among these basic rights, characterized.as 
“military due process”, is the right of an accused 
not to be compelled to incriminate himself. 

That no person in a criminal case may be 
forced to become a witness against himself is a 
right long recognized as basic to our system of 
justice. This principle, from its origin in the 
English common law, was considered to be so 
basic to our system of fundamental justice that 
it was embodied in the U. S. Constitution in the 
Fifth Amendment. It is the very essence of 
constitutional liberty and justice, and courts 
have without exception decreed that'this amend- 
ment must be construed liberally so as to pre- 
vent any interference with, or encroachment 
upon, the rights inherent therein.’ 

To insure its application to our system of mili- 
tary justice, the substance and intent of the 
Fifth Amendment have been included in the 
UCMJ as Article 31. Consequently, for our 
purposes, we may equate Article 31 with the 
self-incrimination provisions of the Fifth 
Amendment of the Constitution, and accept the 
proposition that Congress intended to secure to 
persons subject to the code the same rights avail- 
able to civilians in general under this Amend- 
ment. Article 31 (a) provides: 

“No person subject to this code shall com- 
pel any person to incriminate himself or to 
answer any question, the answer to which 
may tend to incriminate him.” 





1, U. 8. v. Clay, 1 USCMA 74, 1 CMR 74. 

2. Boyd v. U. S. 116 U. S. 616, (1886). Gouled v. U. S. 255 U. S. 298, 
(1921). 

3. See Index and Legislative History, Uniform Code of Military 
Justice, HH p. 984, HR p. 19, SH p. 108, SR p. 16. Article 36a, 
UCMJ. 


MAY 1955 


It must be noted that in the civilian community, 
as a rule, arresting officers are not always 
obliged to warn a suspect of his privilege against 
self-incrimination. The code, however, re- 
quires warning in most cases before any infor- 
mation relating to a suspected offense may be 
sought. It also provides that any information 
obtained in the absence of such warning, when 
required, is inadmissible as evidence.* Thus, 
while an accused under the military system of 
justice is provided with the same rights that are 
available to his civilian counterpart on trial 
in a civilian court of law, his protection be- 
fore trial even exceeds that afforded the civilian 
defendant. The theory behind the self-in- 
crimination provision is to stimulate the pros- 
ecution to a full and fair search for evidence 
procurable by their own exertions, and to deter 
them from a reliance upon the accused’s testi- 
mony extracted by force under the guise of oper- 
ation of law. 

It is noted, however, that Article 31 (b) does 
not apply to every person of whom a question is 
asked concerning an offense purportedly com- 
mitted by him, nor to every person subject to 
the code who interrogates another. Before the 
warning recited therein need be given, the fol- 
lowing conditions must be present: (1) The 
interrogator must in some way be charged with 
the responsibility of law enforcement or crime 
investigation, (2) the inquiry should be pursu- 
ant to an official investigation and (3) the facts 
should be developed to a point where the person 
being questioned is reasonably suspected of hav- 
ing committed an offense. 

It is necessary at this point to narrow and 
define the scope of our inquiry. We put aside 
those cases where, after being duly warned, an 
accused voluntarily offers and submits evidence 
which in fact proves to be incriminating because 
the element of compulsion must be present be- 
fore the accused can rely upon the protection 





4. U. S. v. Wilson and Harvey, 2 USCMA 248, 8 CMR 48. 
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afforded him by the privilege against compul- 
sory self-incrimination.’ For the same reason, 
we put aside those cases where, after being 

warned, the accused voluntarily furnishes in- 

formation even though he is reluctant in doing 

so. Likewise, we will not concern ourselves 

with those cases where certain evidence is 

demanded from an accused on cross examina- 

tion after he voluntarily assumes the witness 

stand. In both of these situations he waives 

his privilege. We direct our inquiry, therefore, 

to those cases where certain forms of incrimi- 

nating physical evidence are extorted from an 

accused without properly apprising him of his 

rights, either over his express protest, or under 

such conditions that he is otherwise unable to 

register his protest. 

It should be remembered that the privilege, 
being personal in nature, cannot be interposed 
by counsel or any person other than the accused 
himself, or any witness from whom incriminat- 
ing evidence is sought. The privilege extends 
to all matters which may tend to be incriminat- 
ing and its application is not limited merely to 
issues material to the case.® 

The question thus becomes one of what evi- 
dence may be forced or obtained from an accused 
without his consent or without his knowledge. 
Article 31, UCMJ, is implemented and amplified 
by paragraph 150b MCM, 1951. This para- 
graph notes that the self-incriminatory pro- 
hibition relates only to the use of compulsion 
and force in obtaining a verbal or other com- 
munication in which the accused expresses his 
knowledge of a particular matter. It does not 
forbid compelling him to exhibit his body or 
other physical characteristics as evidence when 
they may be material. This differentiation 
stems from the principle of “testimonial com- 
pulsion” first enunciated by the United States 
Supreme Court in Holt v. United States.’ 
Guided by this principle, the United States 
Court of Military Appeals has recognized that 
the constitutional prohibition is not violated by 

forcing an accused to submit to fingerprinting, 
placing his foot in a footprint taken from the 
scene of a crime, submitting to an examination 
of his person for scars, being forcibly shaved 
and having his hair trimmed, growing a beard, 


5. U.S. v. Booker, 4 USCMA 335, 15 CMR 335. 
6. U. S. v. Thacker, 4 CMR 432. 
7. 218 U. S. 245, (1910). 
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or trying on a coat to determine its fit. On the 
other hand, it has been held that requiring an 
accused to print letters of the alphabet or to sub. 
mit samples of his handwriting against his wil] 
is definitely a violation of the privilege against 
self-incrimination.® These actions require the 
accused to exercise his mental and physical 
faculties and in so doing, he is forced to assist 
in his own conviction. Similarly, it has been 
held *° that forcing an accused to utter words 
for purposes of voice identification likewise 
violates the privilege. 

Furthermore, it is worth mention to note that 
to the extent that paragraph 150b of the Manual 
provides to the contrary, it is of no effect ™ be- 
cause if there is conflict between the Manual and 
the Code, the latter must prevail.'* 

A distinction thus is made between passive 
cooperation, as present in the fingerprint, physi- 
cal appearance, and blood and urine test situa- 
tions on the one hand, and affirmative active 
participation, exemplified by voice and hand- 
writing identifications, on the other. The lat- 
ter requires an affirmative conscious act and a 
positive exercise of will on the part of the person 
affected by the demand, while the former does 
not. 

The Court in United States v. Nehemiah Wil- 
liams * also recognized that Article 31, UCMJ, 
grants to the accused the right to remain silent 




















































: 5 ‘ stom 
regarding the offense of which he is suspected. aes 
The principle of “testimonial compulsion” thus the 
defines and delineates the extent to which in- open 
criminatory evidence nevertheless may be ob- fvel 
tained from an accused in spite of his election this 
to remain silent. eal 

Mention should also be made of a closely re- bird 
lated problem regarding the extraction of cer- § ojo. 
tain bodily fluids and substances under circum- § oon. 
stances contrary to all due process concepts of § jyst; 
decency and fair play. In narcotics and intoxi- J this 
cation cases, particularly, such substances, gen- § men 
erally blood or urine, are invaluable sources of § liam 

3. U.S. v. Greer, 8 USCMA 576, 13 CMR 182; U.S. v. Rosato,3 @ 2nd 
USCMA 143, 11 CMR 143; U. S. v. Williamson, 4 USCMA 320, 15 B wou 
CMR 320; U.S. v. Eggers, 3 USCMA 191, 11 CMR 191. urin 
9. U. S. v. Rosato, 3 USCMA 143, 11 CMR 143; Wigmore, Evidence, 

§§ 2263, 2264, (3d ed. 1940); Dean v. U. S. 246 F. 568, 577 (5th nox! 

Cir. 1917). : 

10. U.S. v. Greer, 3 USCMA 576, 13 CMR 132. ject 





11. U. S. v. Greer, 3 USCMA 576, 13 CMR 132; U. S. v. Eggers, 3 
USCMA 191, 11 CMR 191. 

12. U. S. v. Clark, 1 USCMA 201, 2 CMR 107; U. S. v. Wappler, 2 
‘USCMA 393, 9 CMR 23. 

13. 2 USCMA 490, 9 CMR 60. 
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evidence. Their existence as evidence is not 
dependent upon any conscious act of the suspect 
and clearly they may not be excluded by the 
exercise of his privilege against self-incrimi- 
nation. However, when these substances are 
obtained from the body of the accused by physi- 
ca! abuse or brutal force offensive to human 
dignity, they may not be used as evidence. To 
so exclude this information, the means used to 
obtain it must do more than offend some fas- 
tidious squeamishness or private sentimental- 
ism about securing evidence. It must be con- 
duct that shocks the conscience. It is true that 
the Court in United States v. Williamson ** went 
far in holding that the extraction of a urine 
specimen from the bladder of an unconscious 
suspect by means of a catheter, did not, under 
such circumstances, violate any rights of the 
accused. It was also noted, however, that, 
under other circumstances, objection may be 
warranted on the ground of violation of the 
right of personalimmunity. In the Williamson 
case, it was felt that since the accused was un- 
conscious, adequate protection was given by the 
presence of a qualified physician. The exist- 
ence of this problem and its various unreason- 
able search and seizure aspects was emphasized 
by the vigorous dissent of Chief Judge Quinn * 
who considered use of the catheter under such 
circumstances to be analogous to the use of a 
stomach pump in United States v. Rochin ** 
where it was said that “illegally breaking into 
the privacy of the petitioner, the struggle to 
open his mouth and remove what was there, the 
forcible extraction of his stomach’s contents— 
this course of proceeding by agents of govern- 
ment to obtain evidence is bound to offend even 
hardened sensibilities. 'They are methods too 
close to the rack and the screw to permit of 
constitutional differentiation.” To further il- 
lustrate the complexity and the fine shadings of 
this problem, note is taken of the admonish- 
ment of Judge Brosman, concurring in the Wil- 
liamson case, that if the accused were conscious 
and registered protest to use of the catheter, he 
would hold use of the catheter to forcibly extract 


urine from the protesting accused to be as - 


noxious as the use of a stomach pump over ob- 
jections of the accused.** 





l4. 4 USCMA 320, 15 CMR 320. 
15. 15 CMR 320, 331. 

16. 342 U. S. 165, (1942). 

17. 15 CMR 320, 329. 
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Precisely this situation was presented in the 
recent case of United States v. Jones,“ decided 
on 18 March 1955. In this case the accused, 
while under confinement for an unauthorized 
absence, was suspected of using narcotics. He 
agreed to provide a urine sample but his efforts 
to do so were unsuccessful. After an intra- 
venous injection of a glucose and water solution 
also failed, catheterization was resorted to for 
the purpose of obtaining the required sample. 
The urine obtained revealed the presence of 
morphine. 

Although the doctor who took the sample by 
catheterization did not hear any objection to 
this method by the accused, the medical attend- 
ant testified that the accused stated that he did 
not like the doctor to run a tube into him. 

The majority of the court following the opin- 
ion of Judge Brosman concurring in the Wil- 
liamson case that if the case involved real evi- 
dence obtained from an accused over his protest 
he would regard it as a violation of fundamental 
standards of decency and a denial of military 
due process, held that the facts here showed 
that the catheter was employed not only with- 
out the consent of the accused, but over his 
active protest. Consequently, the evidence ob- 
tained was held inadmissible. 

The fact that questions still remain in this 
area of law, however, was amply illustrated by 
the strong dissent of Judge Latimer, stating that 
since it was agreed upon in the Williamson case 
that the issue in question did not come within 
the purview of the privilege against self-incrim- 
ination, the holding in that case, as well as the 
holding in the Jones case, was based on the prin- 
ciple that the evidence was obtained by methods 
which offend against the right of the person 
to be secure against violence and brutality. He 
distinguished the Rochin case, upon which the 
Williamson holding was based, on its facts inas- 
much as it involved brutality and an assault 
upon the person of the defendant in compelling 
his submission to use of the stomach pump. He 
noted that the Jones case involved no threats, 
brutality or violence, and no force or physical 

coercion was used to require the accused to 
comply. In addition, the catheterization was 
carried out by a medical doctor whose skill was 
unquestioned and who used the sanitary and 
sterile measures required by good medical 





18, U.S. v. Jones, 5 USCMA 537, 18 CMR 161. 
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standards. Consequently, Judge Latimer con- 
cludes that since the obedience of the accused 
was obtained without resort to force or violence 
and since no physical harm was threatened if the 
accused did not submit, taking the sample in the 
face of the statement of the accused that “he 
did not like it” did not constitute force or vio- 
lence so as to come within the purview of the 
Rochin case. 

Further, Judge Latimer was troubled by the 
inconsistency he sees between the Jones case 
and the holding in United States v. Barnaby,” 
where it was held that an accused may lawfully 
be ordered to produce a sample of his body fluid 
with all the sanctions of military discipline to 
enforce the order. Judge Latimer thus ques- 
tions the logic of allowing the accused, by his 
mere verbal protest, to prevent the govern- 
ment from using evidence it otherwise has a 
right to demand. Any inconsistency present, 
however, is resolved by Judge Brosman as being 
due to the difference in methods employed by the 
investigators concerned.” The ultimate issue, 
therefore, turns on the means used to obtain the 
evidence demanded. The Jones case seems to 
settle the point that when urine is obtained 
through use of a catheter and is sought to be 
used as evidence and when objection to use of 
the catheter is raised by the accused. Evidence 
obtained thereby is inadmissible.“ Use of a 
catheter presents no problem, however, when 
consent of the accused is obtained.” Likewise 
the Court will admit the eidence when the ac- 
cused is unconscious.and unable to register ob- 
jection, if proper medical safeguards are 
present.” 





19. U. S. v. Barnaby, 5 USCMA 63, 17 CMR 63. 

20. It is noted that, aside from Judge Brosman’s solution of the 
alleged inconsistency, the remedy of a charge of violation of a 
lawful order under Article 92, UCMJ, is still available to the 
government except in cases where evidence obtained through use 
of a catheter over the objections of the accused is sought to be 
used. 

. Judge Latimer, however, could not refrain from adding, obvi- 
ously with tongue in cheek, that it is an anomalous legal doctrine 
which permits the government to violate the person of an uncon- 
scious person to obtain evidence and yet deny it the right peace- 
fully to violate the person of one awake, and commenting further 
that he supposed the ultimate solution is to first render the 
accused unconscious and then obtain the sample. 

22. U.S. v. Booker, 4 USCMA 335, 15 CMR 335. 

23. U. S. v. Williamson, 4 USCMA 320, 15 CMR 320. 


In accordance with these principles, the 
Judge Advocate General has held that the orders 
of a Commanding Officer directing compulsory 
subjection of service personnel to narcotics and 
intoxication examinations, following lawful 
apprehension for the commission of an offense, 
are regarded as lawful if such examinations are 
humanely administered. 

To summarize, it may be said that the prin- 
ciples adduced from the self-incrimination cases, 
are generally clear. The standard of “testimo- 
nial compulsion” has been created to protect an 
accused, exercising his right to remain silent, 
from the unhappy prospect of directly or indi- 
rectly being forced to participate in the further- 
ance of his own conviction. The purpose of this 
protection is to prevent practices employed, 
under the guise of legal process, to extract, by 
affirmative act of the accused, an admission of 
his guilt, which thus takes the place of other 
evidence. It also protects him against the use 
of brutal and shocking procedures to obtain evi- 
dence which would not otherwise be excluded by 
the exercise of his privilege against self-in- 
crimination. Moreover, the Jones case seems to 
indicate that the Court of Military Appeals will 
be liberal in its interpretation of what is “brutal 
and shocking” since it has held that the use of a 
catheter over the objection of the accused, re- 
gardless of the medical safeguards present, con- 
stitutes a violation of fundamental standards 
of decency and a denial of military due process. 
Furthermore, objection by the accused sufficient 
to foreclose use of the catheter apparently may 
manifest itself in a most casual and informal 
manner, Before physical evidence obtained 
from the accused may be used against him, nega- 
tive answers to these two questions must be 
assured: does the evidence sought come within 
the privilege against self-incrimination and if 
not, has it been obtained under conditions offen- 
sive to human dignity? An affirmative answer 
to either question prevents use of the evidence. 





24. JAG opinion JAG: II: 1: REC. win of 13 May 1953; U. S. ¥ 
Barnaby, 5 USCMA 63, 17 CMR 63. 
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